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District of Columbia. 


No. 9358. 


ERNEST C. RICK AND MABEL A. RICK, Appellants , 

v. 

UNITED STATES, Appellee. 

■ 

i 

— 

Appeal from the Municipal Court of Appeals for the 
District of Columbia. 


APPELLANTS’ BRIEF. 


JURISDICTIONAL STATEMENT. 

This case is on special appeal granted by this Court on 
November 5, 1946 to review the judgment of the Municipal 
Court of Appeals (App. 16) reversing the order of the 
Municipal Court for the District of Columbia, which order 
granted the appellants’ motion to quash an information 
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(App. 1) in the Municipal Court of the District of Colum¬ 
bia. The information, purported to be filed under Sec. 47- 
1542 of the District of Columbia Code (1940), was one over 
which the Municipal Court would have had jurisdiction had 
the information been filed and prosecuted by the proper 
prosecuting officer. This Court has jurisdiction to review 
the judgment of the Municipal Court of Appeals for the 
District of Columbia under the provisions of Sec. 11-773 of 
the District of Columbia Code (Supplement IV). 

n. 

STATEMENT OF THE CASE. 

The United States Attorney filed an information in the 
Municipal Court for the District of Columbia (App. 1-6) in 
three counts. The material averments of the counts are 
identical except for dates (each relating to a different tax 
year), and amounts. Each count charges that the defend¬ 
ants on the 15th day of April in the years 1943, 1944 and 
1945 “did wilfully, knowingly and unlawfully attempt to 
defeat and evade a large part of the income tax due and ow¬ 
ing by them ... to the District of Columbia for the calendar 
year ... by filing and causing to be filed with the Assessor 
of the District of Columbia a false and fraudulent income 
tax return ..A motion to quash was duly filed (App. 7). 
Among the grounds of the motion was the claim that the in¬ 
formation should not have been filed and prosecuted by the 
Attorney for the United States but by the office of the Cor¬ 
poration Counsel. The Municipal Court granted the mo¬ 
tion, filing a written opinion (App. 8-10). The United 
States appealed to the Municipal Court of Appeals for the 
District of Columbia, and that Court reversed the Munic¬ 
ipal Court. The Municipal Court of Appeals likewise filed 
an opinion (App. 10-15). 
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m. 

STATUTES INVOLVED. 

District of Columbia Code (1940), 47-1542, Act of July- 
26, 1939, 53 Stat. 1105, eh. 367, title II, Sec. 42 (a)„ as 
amended by Act of February 2,1942, 56 Stat. 44, ch. 33, Sec. 
1 (m), reads as follows: 

“(a) Negligence.—Any persons required under this 
chapter to pay any tax, or required by law or regula¬ 
tions made under authority thereof to make a return, 
keep any records, or supply information, who fails to 
pay (or collect) such tax, to make such return, to keep 
such records, or supply such information, at the time 
or times required by law or regulations, or vjho makes 
a false or fraudulent return , shall, upon conviction 
thereof (in addition to other penalties provided by 
law), be fined not more than $300 for each and every 
such failure or violation, and each and every day that 
such failure continues shall constitute a separate and 
distinct offense. All prosecutions under this subsec¬ 
tion shall be brought in the police court of the District 
(of Columbia) on information by the corporation coun¬ 
sel or one of his assistants in the name of the District 
(of Columbia)/ 7 

NOTE: The matter included within parentheses appeared 
in the original Act and was deleted by the Amendment of 
1942. The matter in italics did not appear in the orig¬ 
inal Act, but was added by the Amendment of 1942. 

District of Columbia Code 1940, 47-1542 (b): 

“ (b) Willful violation.—Any person required under 
this chapter to pay or collect any tax, or required by 
law or regulations made under authority thereof to 
make a return, keep any records, or supply any in¬ 
formation, for the purposes of this chapter, who will¬ 
fully refuses to pay or collect such tax, to make such 
returns, to keep such records, or to supply such in¬ 
formation, or who willfully attempts in any manner to 
defeat or evade the tax imposed by this chapter shall, 
in addition to other penalties provided by law, be guilty 
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of a misdemeanor and shall be fined not more than 
$10,000 or imprisoned for not more than one year, or 
both, together with costs of prosecution.’’ 

IV. 

STATEMENT OF POINTS. 

The offense of filing a false and fraudulent return is 
identical -with the offense of attempting to evade the taxes 
by the filing of a false and fraudulent return. 

An information charging a defendant with filing a fraud¬ 
ulent tax return in violation of Sec. 47-1542 (a) is not 
changed from one to be prosecuted by the corporation coun¬ 
sel and punishable by fine only, to one to be prosecuted by 
the United States attorney, and punishable by fine or im¬ 
prisonment under Sec. 47-1542 (b), merely by adding that 
the filing of such fraudulent return was in an attempt to 
evade taxes. 

V. 

SUMMARY OF ARGUMENT. 

A. The Plain Intent of Congress in Am ending the Penal 
Provisions of the Local Income Tax Statutes Was to 
Provide a Specific Penalty for the Filing of a False or 
Fraudulent Return. 

The intent of Congress is important, since the offenses 
under the local income tax statutes are statutory offenses. 
Prior to the amendments one who knowingly filed a false 
return ■was guilty of perjury and subject to imprisonment 
for not less than two nor more than ten years. In an effort 
to increase the source of information available to the Asses¬ 
sor, Congress by the 1942 Amendments did away with the 
requirement of an oath to an individual’s return, and, as an 
integral part of this change provided a specific penalty for 
the making of a false or fraudulent return, making the fil¬ 
ing of such a return punishable under Sec. 47-1542 (a) of 
the Code. In so doing Congress not only radically changed 
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the penalty for the making of a false or fraudulent return 
but changed the elements of the offense. Met with a specific 
problem, Congress made a specific solution. The intent of 
Congress in meeting a new situation created bv the removal 
of the requirement for an oath cannot be disregarded. 
Even if it be conceded that an implied repeal in part of a 
prior statute is necessary, such implication of a repeal can 
be readily supplied when it is obvious that it was the plain 
intent of Congress to change the statute. 

B. The Offense of Making a False and Fraudulent Tax Re¬ 

turn is Identical With Attempting to Evade a Tax by 
Filing a False Return. 

The decision of the Municipal Court of Appeals is based 
on the assumption that the two offenses are different. How¬ 
ever, giving effect to the word “fraudulent” brings about 
the necessary result that the filing of a “fraudulent” re¬ 
turn is the filing of a false return with the intent to defraud 
the District of taxes, for when fraud is an issue intent is 
vital. Although, as stated by the Municipal Court of Ap¬ 
peals, offenses may be entirely distinct in point of law when 
they arise out of the same transaction, the test as to ident¬ 
ity was not applied by that Court. The test of identity of 
offenses is whether one contains an element not found in 
the other. In the present case the test of identity is made, 
because the elements of the filing of a fraudulent tax return 
are identical with the elements of attempting to evade the 
tax by filing a false and fraudulent return. 

C. In Reaching Its Decision the Municipal Court of Ap¬ 

peals Disregarded or Misunderstood the Import of 
Spies v. United States, 317 U. S. 492, and Relied Upon 
Federal Cases Overruled by That Decision. 

The Federal statutes relating to similar offenses as to in¬ 
come taxes are set forth in Sections 145 (a) and (b) of the 
Internal Revenue Code, 26 U. S. C. A., Sec. 145. These sec¬ 
tions are in many essential aspects similar to Sections 47- 
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1542 (a) and 47-1542 (b) of the District of Columbia Code. 
In each case, Section (b) punishes one “who willfully at¬ 
tempts in any manner to defeat or evade the tax”. In each 
case Section (a) punishes both negligent omissions and of¬ 
fenses requiring an intent or willfullness. In each case an 
act is described under Section (a) wdrich if omitted from 
Section (a) might by construction be punishable under that 
part of Section (b) punishing one “who willfully attempts 
in any manner to defeat or evade the tax”. In Spies v. 
United States, 317 U. S. 492, the Supreme Court of the 
United States, overruling the decisions relied upon by the 
Municipal Court of Appeals, held that to punish under Sec¬ 
tion (b) something more must be shown than an offense 
under Section (a). 


ARGUMENT. 

A. The Plain Intent of Congress in Amending the Penal 
Provisions of the Income Tax Statutes was to Provide a 
Specific Penalty for the Filing of a False or Fraudulent 
Return. 

It is obvious that the acts punishable under Sec. 47-1542 
(a) and 47-1542(b) are all statutory offenses. None of 
them are offenses know to the common law. Therefore, 
the intent of Congress is particularly important. 

With this consideration in mind, it is important to note 
at the outset that a merger of offenses is precluded by the 
very words of the statute. Prosecutions under Sec. 47-1542 
(a) condemning a negligent or inadvertent violation of the 
income tax statutes, were brought by the Corporation Coun¬ 
sel in the name of the District of Columbia. On the other 
hand, those same acts done willfully under the original 
statute were punishable upon conviction in a proceeding 
brought by the United States attorney in the name of the 
United States. Thus, for reasons best known to Congress, 
or the local officials who advised the District Committee, the 
result was brought about at the very inception of our local 
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income tax statutes that a prosecution by the United States 
attorney for willfully failing to pay a tax, would utterly fail 
unless the proof demonstrated the element of willfulness. 
In such a case, even though it were shown that through 
gross negligence a defendant failed to make a return, pay 
the tax, or the like, lie could not be penalized in the proceed¬ 
ing brought by the United States attorney, but a new in¬ 
formation filed by the Corporation Counsel under 1542(a) 
would be necessary. 

It. is also to be noted that, before the amendments were 
made to the statute, the taxpayer was required to make his 
return under oath, thus bringing him within the penal pro¬ 
visions of Sec. 22-2501 of the Code if he knowingly mis¬ 
represented the facts in making his return. For making 
such a false statement under the required oath he could 
have been punished by imprisonment for not less than two 
nor more than ten vears. 

In 1041 in the 77th Congress, First Session, there was in¬ 
troduced in the House, H. R. 5591, which, when passed, be¬ 
came the Act of February 2, 1942 (56 Stat. 45, Chap. 33). 
House Report No. 1235 of the Committee on the District of 
Columbia acompanying H. R. 5591 stated in part as fol¬ 
lows : 

“The exemption section of the District Act is re¬ 
written to conform with the exemption provisions of 
the Federal income tax laws. The requirement of an 
affidavit to the matters contained in individual returns 
is eliminated, and the penalty provision is extended to 
include the filing of false returns . The requirement 
of a $25 filing fee for corporations is eliminated and 
there is substituted a provision requiring all corpora¬ 
tions (except those expressly exempt from the tax) en¬ 
gaged in any business in the District or receiving in¬ 
come from District sources to obtain a license so to do, 
for which an annual fee of $10 shall be paid.” (Italics 
supplied.) 

The Senate Report, No. 936, 77th Congress, Second Ses¬ 
sion, contains similar language. Senator Burton (now As- 




8 


sociate Justice Burton) in reporting the bill on the floor of 
the Senate said, 

“The requirement of an affidavit to the tax return is 
removed, but there is inserted a penalty for making 
false return which is a little simpler procedure .. . The 
measure is approved by the Commissioners of the Dis¬ 
trict of Columbia and by the corporation counsel, and 
is recommended by the District of Columbia Commit¬ 
tee (Cong. Record, Vol. 88, Pt. 1, Page 541.) 

Likewise the House Committee Report stated, “It is the 
primary purpose of the Bill to correct minor deficiences and 
to improve the administration of the District of Columbia 
Income Tax Act. 

The taking away of the requirement of an oath to an in¬ 
dividual return was not the only amendment “to improve 
the administration” of the local Income Tax Act. An 
analysis of the amendments will show that among the major 
concerns of Congress was the increasing of sources of in¬ 
formation as to taxable income. Among the amendments 
made to add to the information to be given to the Assessor 
were a requirement that returns must be filed by trusts hav¬ 
ing an income of $100 or over (See Section 47-1523, Supp. 
IV, D. C. Code), another was the requirement of informa¬ 
tion returns (See Section 47-1544, Supp. IV, D. C. Code), 
another was a provision for the withholding of taxes at 
source (See Section 47-1545, Supp. IV, D. C. Code), and a 
more elaborate provision for corporation licenses (See Sec. 
47-1546, Supp. IV, D. C. Code). It is, therefore, apparent 
that the improving of the administration of the local income 
tax statutes by broadening the sources of information to 
the Assessor was a matter of some concern to Congress. 

It is also apparent that in the minds of the legislators, 
the removal of the requirement for an oath was inextricably 
involved with the question of punishment for the person 
making a false or fraudulent return. When confronted 
with a similar problem in the Federal income tax 
statutes, the same session of Congress made the offense of 
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filing- a false return tbe practical equivalent of perjury. 
Act of October 21, 1942, 4:30 P.M., c. G19, Title I, Sec. 136 
(b,c) (56 Stat. 836) Sec. 145 (c) Internal Revenue Code. In 
dealing- with the local tax statute, it made tbe penalty for a 
false or fraudulent return tbe same as for tbe negligent 
failure to file a return or pay the tax. Congress was con¬ 
fronted with a specific problem and it made a specific solu¬ 
tion. 

Tbe new penalty was in several respects quite different 
from tbe old. Tbe elements of tbe offenses were different. 
The making of a false or fraudulent return is not completed 
until tbe return is filed. Perjury, however, is completed 
when tbe false oatli is made. United, States v. Noveck, 273 
U. S. 202, 206. Conceding for argument that the Munic¬ 
ipal Court of AjDpeals is correct in its statement that “there 
can be no doubt that such attempt was an offense under 
Subsection 42 (b) prior to tbe amendment of February 2, 
1942” (App. 13), it also must be conceded that prior to tbe 
amendments an offender making oath to a false return was 
subject to much more dire penalties than those provided in 
Sec. 47-1542 (b). 

Tbe intent of Congress in meeting a new situation cre¬ 
ated by tbe removal of the requirement for an oath, and its 
solving this situation by providing for different elements of 
criminality and a different punishment cannot be lightly 
disregarded as, it is respectfully submitted, tbe Municipal 
Court of Appeals did. Even if it be conceded that an im¬ 
plied repeal in part of a prior Act is necessary, such impli¬ 
cation of a repeal can be readily supplied when it is obvious 
that the plain intention of Congress was to change the Act. 

This Court, in District of Columbia v. Moyer, 68 U. S. 
App. D. C. 98, 93 F. 2d 527, had a similar problem. There 
it was confronted with Sec. 23-101 of the Code (1940) (Sec. 
31, Title 6 of the Code of 1929), together with Sec. 40-603(i) 
(D. C. Code, 1940), (D. C. Code, Supp. I, 1933, T. 6, Sec. 
243 (i)). This later section provided that all offenses under 
the Traffic Act should be prosecuted by the corporation 
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counsel, although the statute did not expressly repeal Sec. 
23-101. In answer to a contention similar to that made by 
the Municipal Court of Appeals (App. 14), this Court said: 

“We think it is too plain for argument that by the 
amendatory section Congress intended that all prosecu¬ 
tions for violations of the traffic act, except for the vio¬ 
lation of the smoke screen provision contained in sec¬ 
tion 11, should be at the instance of the corporation 
counsel and in the name of the District of Columbia. 
Unless it means this it means nothing. While it is true 
the amendatory act contains no express repeal of sec¬ 
tion 932, and while it is also true that repeals by impli¬ 
cation are not favored, “the question whether a statute 
is repealed by a later one containing no repealing 
clause, on the ground of repugnancy or substitution, is 
a question of legislative intent to be ascertained by the 
application of the accepted rules for ascertaining that 
intention.” Posadas v. National City Bank, 296 U. S. 
497, 504, 56 S. Ct. 349, 352, 80 L. Ed. 351. Here both in 
the Traffic Act and in the report of the committee the 
language used exhibits a definite purpose to change the 
law by supplying exceptions to tlic general provisions 
of the earlier statute.** (Italics supplied.) 

B. The Offense of Making a False and Fraudulent Tax Re¬ 
turn is Identical with the Attempting to Evade a Tax 
by Filing a False Return. 

The Municipal Court of Appeals (App. 15) denies the 
identity of the two statements of offense set forth in the 
caption of this argument. It says that in one offense the 
gravamen is the filing of the fraudulent return, and in the 
other it is the willful attempt to defeat the tax. One who 
“makes a false or fraudulent return”, as condemned by 
the statute, must be guilty of an intent. As held by this 
Court in Masters v. United States, 42 U. S. App. D. C. 350, 
while it is within the power of the legislature to declare an 
act criminal irrespective of the intent of the doer of the act, 
to admit of such a judicial construction it must clearly ap¬ 
pear that such was the legislative intent; and where the 
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lawmakers have incorporated into a statute a word or w r ords 
descriptive of the crime which implies the necessity of “a 
mind at fault before there can be a crime”, intent becomes 
an essential element in establishing the guilt of a person 
accused of its violation. By way of illustration, this Court 
there said, at Page 356, “The word ‘wrongful’, like the 
words ‘willful’, ‘malicious’, ‘ fraudulent etc., when used 
in criminal statutes, implies a perverted, evil mind in the 
doer of the act.” As held in United States v. Shurtleff, 43 
F. 2nd 944 (CCA 2), intent is always vital when fraud is an 
issue. 

Congress must have known the legal implications of the 
word “fraudulent”, in a criminal statute. Intent is the 
essence of criminal fraud. In dealing with tax returns, it 
is obvious that the fraudulent intent which Congress had in 
mind was the intent to defraud the District of Columbia of 
taxes. 

Therefore, when the Municipal Court of Appeals says: 
“In one instance, the offense is the filing of a fraudulent re¬ 
turn. In the other, it is the willful attempt to evade or de¬ 
feat the tax”, it says nothing. Giving that Court’s words 
their full significance, what it in effect says is: “In one in¬ 
stance, the offense is the filing of the false return with the 
intent to defraud the District of Columbia of taxes. In the 
other, it is the wdllful attempt to evade the tax.” 

Continuing an analysis of the final paragraph of the 
Opinion of the Municipal Court of Appeals, that Court goes 
on to say that: “Offenses may be entirely distinct in point 
of law, even though they arise out of the same transaction 
or action.” 

To make such a statement, with nothing more, offers no 
solution to the problem. It is, of course, true that offenses 
may be entirely distinct in point of law, even though they 
arise out of the same transaction. However, it must have 
been apparent to the Court of Appeals when it made that 
statement that there must be some test to determine 
whether offenses arising out of the same transaction are 
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distinct in point of law or are the same in point of law. 
It sedulously avoided any reference to the test, although 
this Court and the Supreme Court of the United States 
have repeatedly laid it down. 

The test which the Municipal Court of Appeals omitted 
to state is whether one offense involves an element not 
found in the other. Thus, in United States v. Noveck, 273 
U. S. 202, 206, the authority cited by the Municipal Court 
of Appeals, the Supreme Court said: 

“The offenses defined in the two statutes are not 
identical. They are entirely distinct in point of law, 
even when they arise out of the same transaction or 
action. Each involves an dement not found in the 
other.* * 

Likewise, in United States v. Noble (C. C. A. 3), 155 F. 2d 
315, 318, the Circuit Court of Appeals said, immediately 
following the quotation quoted by the Municipal Court of 
Appeals (App. 15): 

“To determine whether the offenses are the same, 
the test is whether each count required proof of a fact 
which the others do not.” 

This same test has been repeatedly asserted by this Court 
in Sims v. Reeves , 66 U. S. App. D. C. 24, 84 F. 2d 871; 
Berry v. United States, 72 U. S. App. D. C. 220, 113 F. 2d 
183; and District of Columbia v. Buckley , 75 U. S. App. 
D. C. 301, 128 F. 2d 17, as follows: 

“The test of identity of offenses is whether the same 
evidence is required to sustain them, if not, then the 
fact that both charges relate to and grow out of the 
same transaction does not make a single offense where 
two are defined by the statute.” 

With this test of identity of offenses, and the obvious 
meaning of the words “false and fraudulent”, it at once 
becomes apparent that the reasons given by the Municipal. 
Court of Appeals are invalid. To charge the defendants 
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under Section 47-1542 (a), an information by the Corpora¬ 
tion Counsel in practically identical words to the informa¬ 
tion in this case would have been necessary. It would have 
been necessary to charge the making of a fraudulent re¬ 
turn. The attempt to defraud and the acts of fraud would 
necessarily have to be pleaded. United States v. Carll, 105 
U. S. 611, United States v. Watkins, 3 Crunch C. C. (3 
J). C.) 441. See Moens v. United States, 50 App. D. C. 15, 
267 F. 317. The intent would be the intent to defraud the 
District of Columbia of taxes, and the facts, rather than 
the conclusion of fraud, must likewise have been set forth. 
The elements of both pleading and proof would be identical 
with the information here and the proof necessary to sus¬ 
tain the information. 

Therefore, the test of separate identity of offenses is not 
met. Not only do the offenses arise out of the same trans¬ 
action, but every element of one is an essential element of 
the other. Therefore, there is only one offense. That of¬ 
fense has been expressly made punishable by Congress in 
the same manner as negligent omissions to comply with the 
Act under Sec. 47-1542 (a), and it is no excuse for disre¬ 
garding the Congressional intent to say that the offenses 
are distinct. They are not distinct. 

C. The Decision of the Municipal Court of Appeals Either 
Disregards or is Based on a Misunderstanding of Ap¬ 
plicable Federal Decisions. 

When we turn to the Federal statutes, we find in Sec¬ 
tion 145 of Internal Revenue Code, (26 U. S. C. A. Sec. 
145) the parallel Federal Statute. Section 145 (a) of the 
Federal statute deals with negligent failures to make re¬ 
turns, keep records, and the like, and also deals with cer¬ 
tain specific willful acts such as willfully failing to pay an 
estimated tax, and willfully failing to make a return or 
declaration. Section 145 (b) deals with willful failure to 
collect or pay a tax and punishes “any person who will¬ 
fully attempts in any manner to evade or defeat any tax 



14 


imposed by this chapter or the payment thereof ...” It 
is to be noted that Sec. 47-1542 (b) of the local statute like¬ 
wise punishes one “who willfully attempts in any manner 
to defeat or evade the tax imposed by this chapter . . .” 
The two statutes are not in all respects identical, the punish¬ 
ments under each subsection in the Federal statutes being 
more dire than those in the local statutes, and certain will¬ 
ful acts punished under Sec. 145 (a) of the Internal Reve¬ 
nue Code which are not punishable under Section 47-1542(a) 
of the District of Columbia Code. There remains the fact 
that offenses under Section (a) in each statute are less 
than those under Section (b). Also, w’e find that Section 
(a) of each statute, although dealing primarily with neg¬ 
ligent acts, likewise punishes a willful act (as demonstrated 
under the argument II, supra, the making of a fraudulent 
return requires an intent or willfullness). Likewise, in each 
statute, by reason of a willful element having been injected 
in Section (a), we have the result that an act which, if it 
had not been mentioned in Section (a), would probably by 
judicial construction be included in Section (b) which 
punishes one “who willfully attempts in any manner to de¬ 
feat or evade the tax imposed by this chapter”. 

This situation had prevailed with respect to the Federal 
statutes for some years. Contentions such as those made 
by the Government and by the defendants in this case 'were 
made in O’Brien v. United States, 51 F. 2d 193 (C. C. A. 7). 
In that case, the defendant was charged with willfully fail¬ 
ing to file an income tax return and also with willfully at¬ 
tempting to defeat and evade taxes due the United States. 
The defendant contended that charging him in separate 
counts with these offenses, both predicated upon his willful 
failure to file the return, subjected him to double punish¬ 
ment. The ruling of the majority of the Court was exactly 
the ruling which the Municipal Court of Appeals made in 
this case, and the language used was strikingly similar to 
that used by that Court in the concluding paragraph of its 
decision (App. 15). The Circuit Court of Appeals said 
(Op. Cit. 196): 
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“Congress may punish separately each step leading 
to the consummation of a transaction, which it has the 
power to prohibit, and also to punish the completed 
transaction. Albrecht v. United States, 273 U. S. 1, 
11, 47 S. Ct. 250, 71 L. Ed. 505. 

“The offense of willful failure to file an income tax 
return is not the same as a willful attempt to evade 
and defeat an income tax.” 

It is to be noted, however, that the Court of Appeals for 
the Third Circuit did make an attempt, which the Municipal 
Court of Appeals in this case has failed to do, to apply the 
test of identity of offenses. 

The decision in O’Brien v. United States was, however, 
a divided opinion. Because of the importance later given, 
to the dissenting opinion, an analysis of the dissenting opin¬ 
ion is appropriate. The dissenting opinion said in part 
(Op. Cit. 198): 

“The conduct of this defendant out of which both 
the misdemeanor and the alleged felony grow consists 
wholly in the single act or omission or failure to make 
his income tax returns for the several years. This fail¬ 
ure in order to be criminal must have been ‘willful’, 
and if willful it must have been until the unlawful intent 
of thereby in some way defrauding the Government in 
its tax. Thus the willful omission and its criminal pur¬ 
pose would have to be the same under both paragraphs 
(a) and (b) if (b) applies.” (Italics supplied) 

The opinion of the majority was used as the basis of sim¬ 
ilar decisions in United States v. Miro, 60 F. 2d 58 (C. C. A. 
2); Bowles v. United States, 73 F. 2d 772; and United States 
v. Capone, 93 F. 2d 840. All of these cases arc cited by the 
Municipal Court of Appeals in support of its decision (See 
Footnote 3, App. 15). 

Subsequently, Spies v. United States was decided by the 
Circuit Court of Appeals for the Second Circuit, 128 F. 
2d 743, as follows : 

“The only question upon this appeal of enough im¬ 
portance to demand notice is the judge’s charge, w'hich 
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followed the interpretation put upon $ 145(b), 26 U. S. 
C. A. Int. Rev. Code, in O’Brien v. United States, 7 
Oil*., 51 F. 2d 193, which we followed in United States 
v. Miro, 60 F. 2d 58. We all agree that we must con¬ 
tinue so to construe the section until the Supreme Court 
decides otherwise; hut judge L. Hand wishes it to ap¬ 
pear that as a new matter he would decide otherwise, 
and would reverse this conviction in accordance with 
the reasoning of Judge Alschuler’s dissent in O’Brien 
v. United States, supra, which appears to him unan¬ 
swerable.” 

The Supreme Court granted certiorari and in its statement 
of the case paid particular attention to the wish of Judge 
Hand to have the Supreme Court pass upon the validity of 
O’Brien v. United States , supra , and the cases which fol¬ 
lowed it on this point. See Spies v. United States, 317 U. S. 
492, 493. 

In the Spies case, the District Court had refused a re¬ 
quest that something more than a willful failure to file a 
tax return and to pay the tax was necessary to convict of 
willfully attempting to evade the tax under Section 145(b). 
The contentions of the parties there are set forth as follows 
(Op. Cit. 494-495): 

“It is the Government’s contention that a willful 
failure to file a return, together with a willful failure 
to pay the tax, may, without more, constitute an at¬ 
tempt to defeat or evade a tax within § 145 (b). Peti¬ 
tioner claims that such proof establishes only two mis¬ 
demeanors under § 145 (a), and that it takes more than 
the sum of two such misdemeanors to make the felony 
under § 145 (b).” 

In deciding that to convict under Section 145(b) it was 
necessary to do more than show a willful failing to file the 
return or pay the tax, the Court said (Op. Cit. 497): 

“A felony may, and frequently does, include lesser 
offenses in combination either with each other or with 
other elements. We think it clear that this felony may 
include one or several of the other offenses against the 
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revenue laws. But it would be unusual and we ivould 
not readily assume that Congress by the felony defined 
in 5 ; 145 (b) meant no more than the same derelictions 
it had just defined in § 145 (a) as a misdemeanor. Such 
an interpretation becomes even more difficult to accept 
when we consider this felony as the capstone of a sys¬ 
tem of sanctions which singly or in combination were 
calculated to induce prompt and forthright fulfillment 
of every duty under the income tax law and to provide 
a penalty suitable to every degree of delinquency.” 
(Italics supplied) 

Thus, the reasoning of the minority in O'Brien v. United 
States, supra, was vindicated and the line of Federal de¬ 
cisions relied upon by the Municipal Court of Appeals can 
be disregarded. 

Under the authority of Spies v. United States, supra, our 
local statutes must be construed as intending that more 
than the making of a false and fraudulent return would 
have to be committed before one could be punished under 
Section 47-1542(b) of the Code. 

CONCLUSION. 

The decision of the Municipal Court of Appeals fails to 
give effect to the amendments to the local revenue statute; 
it fails to apply the well known test as to identity of of¬ 
fenses; and it fails to follow the decision of the Supreme 
Court of the United States in a governing case. It should, 
therefore, be reversed. 

Respectfully submitted, 

Paul B. Cromelin, 

James R. Kirkland, 

Francis C. Brooke, 

1366 National Press Bldg., 
Washington 4, D. C., 

Attorneys for Appellants. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9358. 


ERNEST C. RICK AND MABEL A. RICK, Appellants , 

v. 

UNITED STATES, Appellee. 


Appeal from the Municipal Court of Appeals for the 
District of Columbia. 


JOINT APPENDIX. 


Information in Cause No. 444 769 

1 IN THE MUNICIPAL COURT FOR THE 
DISTRICT OF COLUMBIA 

Criminal Division 

District of Columbia, ss: January Term, A. D. 1946 

Edward M. Curran, Esquire, Attorney of the United 
States in and for the District of Columbia, who, for the said 
United States, prosecutes in this behalf, by John B. Dia¬ 
mond, Esquire, one of his assistants, comes here into 
Court, at the District aforesaid, on the 19th day of Febru¬ 
ary, in the year of our Lord, one thousand nine hundred 
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and forty-six, in this said Term, and for the said United 
States, gives the Court here to understand and be informed, 
on the oath of one Robert J. Dunham; 

That one Ernest C. Rick and one Mabel A. Rick, late of 
the District aforesaid, on to wit: the 15th day of April, in 
the year of Our Lord, one thousand nine hundred and forty- 
three, with force and arms, at the District aforesaid, and 
within the jurisdiction of this Court, did wilfully, know¬ 
ingly and unlawfully attempt to defeat and evade a large 
part of the income tax due and owing by them, the said Er¬ 
nest C. Rick and the said Mabel A. Rick, to the District of 
Columbia for the calendar year 1942 (1) by filing and caus¬ 
ing 1° be filed with the Assessor of the Disrict of Columbia 
a false and fraudulent income tax return wherein they, the 
said Ernest C. Rick and the said Mabel A. Rick stated that 
{heir net taxable income for said calendar year was the 
sum of no dollars and that the amount of tax due and owing 
thereon was the sum of no dollars, whereas, as they then 
and there well knew, their net taxable income for the said 
calendar year was the sum of $7,001.38, derived as follows: 

G ross Income: 
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Salaries $5,133.00 

Dividends 4,144.02 

Rents 892.50 


Deductions: 

Contributions $ 476.00 

Real Estate Taxes 192.14 


668.14 

Credits: 

Personal Exemption $2,500.00 

Credit for depend’ts 0.00 


2,500.00 


10,169.52 
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Net Taxable Income 

Gross Income $10,169.52 

Deductions 668.14 

Credits 2,500.00 

- 3,168.14 


$ 7,001.38 

upon which said net taxable income they owed to the Dis¬ 
trict of Columbia an income tax of $80.02; and (2) by con¬ 
cealing and attempting* to conceal from the said Assessor 
and any and all proper officers of the District of Columbia 
the true and correct gross income and net taxable income 
received by them during the said calendar year and the 
sources thereof; against the peace and government of the 
said United States and contrary to the form of the statute 
in such case made and provided. 

Second Count: 

That one Ernest C. Rick and one Mabel A. Rick late of 
the District aforesaid, on the to wit: 15th day of April, in 
the year of our Lord, one thousand nine hundred and forty- 
four, with force and arms, at the District aforesaid, and 
within the jurisdiction of this Court, did wilfully, know¬ 
ingly and unlawfully attempt to defeat and evade a large 
part of the income tax due and owing by them, the said Er¬ 
nest C. Rick and the said Mabel A. Rick, to the District of 
Columbia for the calendar year 1943 (1) by filing and caus¬ 
ing to be filed with the Assessor of the District a Columbia 
a false and fraudulent income tax return wherein they, the 
said Ernest C. Rick and the said Mabel A. Rick stated that 
their net taxable income for said calendar year was the sum 
of no dollars and that the amount of tax due and owing 
thereon was the sum of no dollars, whereas, as they then 
and there well knew, their net taxable income for the said 
calendar year was the sum of $8,535.68, derived as follows: 
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3 Gross Income: 


Salaries 

$6,378.69 


Dividends 

4,564.13 


Rents 

900.00 

$11,842.82 

Deductions: 

Contributions 

$ 615.00 


Real Estate Taxes 

192.14 

807.14 


Credits: 

Personal exemption 

$2,500.00 


Cr. for dependents 

0.00 

$2,500.00 


Net Taxable Income: 

Gross income 


$11,842.82 

Deductions 

807.14 


• Credits 

2,500.00 

3,307.14 


$8,535.68 

upon which said net taxable income they owed to the Dis¬ 
trict of Columbia an income tax of $103.02; and (2) by con¬ 
cealing and attempting to conceal from the said Assessor 
and any and all proper officers of the District of Columbia 
the true and correct gross income and net taxable income 
received by them during the said calendar year and the 
sources thereof; against the peace and government of the 
said United States and contrary to the form of the statute 
in such case made and provided. 

Third Count: 

That one Ernest C. Rick and one Mabel A. Rick, late of 
the District aforesaid, on to wit: the 15th day of April, in 
the year of our Lord, one thousand nine hundred and forty- 
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five, with force and arms, at the district aforesaid, and 
within the jurisdiction of this Court, did wilfully, know¬ 
ingly and unlawfully attempt to defeat and evade a large 
part of the income tax due and owing by them, the said Er¬ 
nest C. Rick and the said Mabel A. Rick, to the District of 
Columbia for the calendar year 1944 (1) by filing and caus¬ 
ing to be filed with the Assessor of the District of Columbia 
a false and fraudulent income tax return wherein they, the 
said Ernest C. Rick and the said Mabel A. Rick stated 
that their net taxable income for said calendar year 
4 was the sum of $1,998.00 and that the amount of tax 
due and owing thereon was the sum of $19.98, 
whereas, as they then and there well knew, their net tax¬ 
able income for the said calendar year was the sum of 
$8,237.12, derived as follows: 


Gross Income: 


Salaries 

$6,200.20 


Dividends 

4,415.10 


Rents 

900.00 

$11,515.30 

Deductions: 

Contributions 

586.04 


Real Estate Taxes 

192.14 

778.18 


Credits: 

• 


Personal exemption 

2,500.00 


Cr. for dependents 

0.00 

2,500.00 


Net Taxable Income: 

Gross Income 


$11,515.30 

Deductions 

778.18 


Credits 

2,500.00 

3,278.18 


$8,237.12 
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Upon which said net taxable income they owed to the Dis¬ 
trict of Columbia an income tax of $98.56; and (2) by con¬ 
cealing and attempting to conceal from the said Assessor 
and any and all proper officers of the District of Columbia 
the true and correct gross income and net taxable income re¬ 
ceived by them during the said calendar year and the 
sources thereof; against the peace and government of the 
said United States and contrary to the form of the statute 
in such case made and provided. 

Whereupon, the said Attorney of the United States, who, 
in this behalf, prosecutes for the said United States, in 
manner and form as aforesaid, prays the consideration of 
the Court here in the premises, and that due proceedings 
may be had against the said Ernest C. Rick and the said 
Mabel A. Rick in this behalf to make them answer to the 
said United States touching and concerning the premises 
aforesaid. 

/s/ Edward M. Curran 

Attorney of the United States 
in and for the District of Co¬ 
lumbia 

By: /s/ John B. Diamond 

His said Assistant 

5 Personally appeared Robert J. Dunham before me 

this 19th day of February, A. D. 1946, and being duly 
sworn according to law; doth declare and say that the facts 
as set forth in the foregoing information are true. 

/s/ John B. Diamond 

Assistant Attorney of the 
United States in and for the 
District of Columbia 
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7 Filed Feb 19 10:18 AM ’46 

Motion to Quash 

Now come the defendants, by and through their counsel, 
and move this Honorable Court to quash the information 
filed herein and each count thereof and for reasons therefor 
state as follows: 

1. That the information fails to charge a crime. 

2. That the information is vague, uncertain and ambigu¬ 
ous. 

3. That each count is duplicitous. 

4. That the alleged false and fraudulent income tax re¬ 
turn is a return due to the Government of the District of 
Columbia and that by virtue of the amendment passed by 
the 77th Congress to Title 47, Section 1542 of the Code of 
Laws for the District of Columbia, the United States At¬ 
torney was divested of the power to prosecute herein and 
that the same resides with the Office of the Corporation 
Counsel. 

5. That the filing of an alleged fraudulent District of 
Columbia income tax return does not violate the laws of the 
United States. 

6. And for such other and further reasons as will be 
drawn to the attention of the Court at the time of the hear¬ 
ing hereon. 

/s/ James R. Kirkland 
James R. Kirkland 

/s/ Francis C. Brooke 
Francis C. Brooke, 
of Cromeun, Townsend, Camalier 
& Kirkland, 

1366 National Press Bldg., 
Washington 4, D. C., 
Attorneys for Defendants 

*«•••••••• 
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8 Filed Apr 9 3:44 PM ’46 

Memorandum Opinion 

The Court grants the defendants’ motion to quash the 
information brought on behalf of the Government of the 
United States by the United States Attorney in the above- 
entitled cause and gives for its reason the following 
grounds: 

(1) Title 47, Sec. 1542(a) of the D. C. Code, 1940 ed., as 
amended February 2,1942, 56 Stat. 44, Ch. 33, Sec. l(m) is 
partially inconsistent with Title 47, Sec. 1542(b) of the 
original statute as passed on July 26, 1939, 53 Sat. 1105, 
Ch. 367, Title II, Sec. 42. This partial inconsistency is as 
follows: Title 47, Sec. 1542(b), a part of the original Act 
of 1939, provides inter alios for the punishment of any per¬ 
son who, being liable for payment of the stipulated taxes, or 
being liable at least to give an account of his affairs in con¬ 
nection therewith, wilfully refuses to pay or collect such 
tax, to make such returns, to keep such records, or to sup¬ 
ply such information or [and this is the important clause 
most applicable to the prosecution at bar] “who wilfully 
attempts in many manner to defeat or evade the tax im¬ 
posed ...” Prosecutions under this section, i.e.. Title 47, 
Sec. 1542(b) of the original statute, are exclusively within 
the province of the Office of the United States Attor- 

9 ney by reason of the fact that under Title 23, Sec. 
10i of the D. C. Code, 1940 ed., March 3, 1901, 31 

Stat. 1340, Ch. 854, Sec. 932; June 30, 1902, 32 Stat. 537, 
Ch. 1329, Criminal prosecutions by the Corporation Counsel 
are restricted to violations the maximum punishment for 
which is a fine only or imprisonment. 

Title 47, Sec. 1542(b) of the original statute provides a 
fine of not more than $10,000, or imprisonment for not more 
than one year, or both, thus giving exclusive jurisdiction 
over prosecutions under this section to the Office of the 
United States Attorney. 
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The Congress of the United States on February 2, 1942, 
undertook to amend the District of Columbia income tax 
act. They restricted their amendment in form to Title 47, 
Sec. 1542(a) which is the section titled by the now some¬ 
what anomalous term ‘‘Negligence”. In making their 
amendment they added to he “Negligence” section a pen¬ 
alty for making “a false or fraudulent return” and set 
forth that prosecuions for such violation should be by the 
Office of the Corporation Counsel. 

Now, who can say that the filing of a “false or fraudu¬ 
lent return” (as prohibited by Title 47, Sec. 1542(a) could 
not also be classed as a wilful attempt in any manner to 
defeat the tax (as prohibited by Title 47, Sec. 1542(b))? 

As to these two clauses in question there is an irreconcil¬ 
able conflict between the prior and the later statute. 

By all fundamental concepts of justice and law we can¬ 
not have one and the same offense punishable by as much 
as $10,000 or one year in prison or both on the one hand, or 
as little as any amount up to and including $300 on the 
other, depending upon whether the Office of the United 
States Attorney or the Office of the Corporation Counsel 
undertakes to prosecute the particular defendant. Such a 
situation was not and could not have been intended by Con¬ 
gress. 

It is clear that Congress did not intend to amend the 
whole of Title 47, Sec. 1542(b) when it enacted the amend¬ 
ment to Title 47, Sec. 1542(a). It is equally clear 
10 that Congress no less intended to repeal Title 47, 
Sec. 1542(b) when it amended Title 47, Sec. 1542(a) 
for there are many parts of Title 47, Sec. 1542(b) which 
remain unchanged; indeed, we may say that the whole of 
Title 47, Sec. 1542(b), except for the clause in question, Ion- 
tains restrictions not touched upon at all by the amend¬ 
ment to Title 47, Sec. 1542(a) and which are in no wise, re¬ 
pugnant to, or inconsistent with, the amendment to Title 
47, Sec. 1542(a). 
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The intent of Congress in amending was not to work a 
complete revision of, or a substitute for, Title 47, Sec. 1542 
(b). In adding a punishment for filing “a false or fraudu¬ 
lent return” to Title 47, Sec. 1542(a), it merely extracted 
this phase of tax evasion from the more stringent penal¬ 
ties of Title 47, Sec. 1542(b) and provided for its punish¬ 
ment the less exacing penalty of Title 47, Sec. 1542(a). 

Since the substance of the offense set out in the informa¬ 
tion now before the Court is the filing of a false and fraudu¬ 
lent return, and since Title 47, Sec. 1542(a) as amended, 
makes such offense subject to prosecution on information by 
the Corporation Counsel, the Court rules that the Office of 
the United States Attorney has no jurisdiction to prose¬ 
cute the offense charged in the case at bar and the motion 
of the defendants to quash the information is hereby 
granted. 

/s/ Thomas D. Quinn 
Associate Judge 

April 8, 1946 

• ••••*•••• 

Opinion 

17 THE MUNICIPAL COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA 

No. 390 

United States, Appellant, 


v. 

Ernest C. Rick and Mabel A. Rick, Appellees. 

Appeal from The Municipal Court for the District of 
* Columbia, 

Criminal Division. 

(Argued June 17,1946 Decided July 31,1946) 

John D. Lane, Assistant United States Attorney, with 
whom Edward M. Curran, United States Attorney, John B. 
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Diamond, Assistant United States Attorney, and John P. 
Burke, Assistant United States Attorney, were on the brief, 
for appellant. 

James R. Kirkland and Francis C. Brooke, with whom 
Paul B. Cromelin was on the brief, for appellees. 

Before Cayton, Chief Judge, and Hood and Clagett, Asso¬ 
ciate Judges. 

Hood, Associate Judge: This is an appeal from an 
order quashing an information filed by the United States 
Attorney, which information in three counts charged that 
the appellees willfully, knowingly and unlawfully attempted 
to defeat and evade a large part of the income taxes due 
and owing by them to the District of Columbia for the cal¬ 
endar years 1942, 1943 and 1944 (1) by filing false and 
fraudulent income tax returns, and (2) by concealing and 
attempting to conceal from the taxing authorities the true 
and correct gross income and net taxable income received 
by appellees in said years. The information was quashed 
on the ground that the United States Attorney had no jur¬ 
isdiction to file or prosecute the information. 

Section 42 of the District of Columbia Income Tax Act 
(Title II of the District of Columbia Revenue Act of 1939), 
enacted July 26, 1939, (Code 1940, 47-1542), under 
18 the heading of “Penalties”, imposed certain crimi¬ 
nal sanctions. Sub-section 42 (a) headed “Negli¬ 
gence”, provided that anyone who failed to pay or collect 
the tax, to make the return, to keep the records, or to sup¬ 
ply the information, required by the Act, should upon con¬ 
viction be fined not more than $300 for each and every such 
failure, and that prosecutions therefor should be on infor¬ 
mation by the Corporation Counsel in the name of the Dis¬ 
trict of Columbia. 

Subsection 42 (b), headed “Willful Violation,” pro¬ 
vided that anyone who willfully refused to pay or collect 
the tax, to make the return, keep the records, or to supply 
the information, required by the Act, “or who willfully at¬ 
tempts in any manner to defeat or evade the tax” should be 
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guilty of a misdemeanor and be fined not more than $10,000 
or imprisoned for not more than one year, or t>oth. This 
subsection did not state in what name prosecutions under 
it should be brought, but it is conceded here by all parties 
that such prosecutions must be by the United States At¬ 
torney in the name of the United States. 1 

Subsection 42 (a) was amended by the Act of February 
2, 1942, by including among those subject to the penalties 
of that subsection any person “who makes a false or fraud¬ 
ulent return.’* The same Act also amended section 15 (a), 
Code 1940, 47-1515 (a), by eliminating the requirement that 
individual returns be under oath. 2 

The real question before us is whether the information 
charged an offense under subsection 42 (a) or one 
19 under subsection 42(b). If under the former, the in¬ 
formation was correctly quashed because not brought 
in the name of the District of Columbia; and if under the 
latter, then it was properly brought in the name of the 
United States and ought not to have been quashed. The 
position of appellees, adopted by the trial court, is that the 
amendment of February 2,1942, placed in subsection 42 (a) 
the offense of filing a false and fraudulent return and in 
substance that is the only offense charged in the informa¬ 
tion. The position of the government is that the informa¬ 
tion charged the offense of a willful attempt to evade and 


1 Unless otherwise expressly provided, prosecutions by the Corporation Coun¬ 
sel in the name of the District of Columbia are restricted to cases “where 
the maximum punishment is a fine only, or imprisonment not exceeding one 
year”; and all other prosecutions are by the United States Attorney in the 
name of the United States. Code 1940, 23-101. In District of Columbia v. 
Simpson, 40 App. D. C. 498, it was held that the Corporation Counsel has 
no authority to prosecute offense where the maximum punishment may be 
both a fine and imprisonment. See also District of Columbia v. Moyer, 68 
App. D. C. 98, 93 F. 2d 527. 

2 These amendments had been incorporated in a former bill (H. R. 3689, 77th 
Cong., 1st Sess.) which failed of passage. H. Rep. No. 182, 77th Cong., 1st 
Sess., accompanying that bill, stated: “Subsection (r) amends section 42 (a) 
of the act by including among those persons subject to the penalties therein 
provided any person ‘who makes a false or fraudulent return’. This change 
is necessary because of the amendment provided by subsection (i) of section 
1 of the bill which eliminates the requirement of an oath in the case of 
returns of individuals.” S. Rep. No. 936, 77th Cong., 2d Sess., which accom¬ 
panied the act of February 2, 1942, stated: *‘ The requirement of an affidavit 
to the matters contained in individual returns is eliminated, and the penalty 
provision is extended to include the filing of false returns.” 
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defeat tax under subsection 42 (b) and was properly- 
brought thereunder, although the attempt was made 
through the filing of false and fraudulent returns. 

• It seems plain that Congress in enacting the original in¬ 
come tax law for the District provided criminal sanctions 
for two classes of defaults. First, under the heading of 
negligence, the failure to do certain acts required by the 
law, and for this it provided the lesser penalty. Second, 
under the heading of willful violation, the willful refusal 
to do the acts required by the law, and for this it imposed 
the greater penalty. In addition, there was included in the 
second class the offense of a willful attempt in any manner 
to defeat or evade the tax. The language defining the last 
named offense was evidently taken from the federal income 
tax laws, in which the offense is a “serious and inclusive 
felony.” Spies v. United States, 317 U. S. 492, 497. 

The attempt is the crime and the crime is complete when 
the attempt is complete; and although neither Congress nor 
the courts have defined or limited the methods by which a 
willful attempt to defeat or evade the tax may be accom¬ 
plished, the attempt must consist of affirmative action. Spies 
v. United States, supra. It is obvious that one of the most 
common methods by which attempts will be made to evade 
or defeat the tax will be by the filing of false and fraudu¬ 
lent returns, and there can be no doubt that such an attempt 
was an offense under subsection 42 (b) prior to the amend¬ 
ment of February 2,1942. This appears to be conceded by 
appellees, but their argument is that when the filing of a 
false or fraudulent return was specifically made an offense 
under 42 (a), Congress intended that 42 (a) should cover 
all cases involving filing of false and fraudulent returns. 

The trial court, agreeing with appellees, held that the 
20 filing of a false and fraudulent return may be classed 
as a willful attempt to defeat the tax, and that the 
amendment created a conflict between the two sections, 
which conflict the court reconciled by holding that the 
amendment “extracted this phase of tax evasion from the 
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more stringent penalties of Title 47, Sec. 1542 (b) and pro¬ 
vided for its punishment the less exacting penalty of Title 
47, Sec. 1542 (a).” 

To adopt the ruling of the trial court it would be neces¬ 
sary to hold that when Congress amended 42 (a), it also 
amended 42 (b) by inserting after the words “willfully at¬ 
tempts in any manner to defeat or evade the tax imposed 
by this title, ’ ’ the following: 4 4 except when such attempt is 
by means of a false or fraudulent return. ” To do so, we 
think, would be an unwarranted invasion of the legislative 
field. Amendment by implication is not to be easily as¬ 
sumed. Washington Ry. <& Electric Co. v. District of Co¬ 
lumbia, 56 App. D. C. 134,10 F. 2d 999. It is far more easily 
assumed that had Congress intended that the amendment 
of 42 (a) would work a material change in 42 (b), it would 
have said so in plain language. Furthermore, we see no 
logical reason why Congress should have intended to re¬ 
move from attempts in any manner to evade or defeat the 
tax the most commonly used method of attempted evasion, 
i.e., filing false and fraudulent returns. It is hard to per¬ 
ceive why the person who attempts to evade by means of 
a fraudulent return should be deemed worthy of a lesser 
punishment than one who seeks to evade by some other 
method. 

It seems to us that to hold that the charge of a willful 
attempt to defeat and evade the tax by filing a false and 
fraudulent return does not state an offense under the 
language of 42 (b) punishing one who willfully attempts in 
any manner to defeat or evade the tax, would be doing vio¬ 
lence to the plain language of 42 (b), and such holding ought 
not to be made except for compelling reasons. 

Appellees insist, however, that such holding is compelled 
because, according to them, the only offense charged is that 
of filing a false and fraudulent return, and since this is 
specifically made an offense under 42 (a) the specific langu¬ 
age of 42 (a) is controlling over the general language of 
42 (b). This argument is based on the contention that the 
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offense of filing a false and fraudulent return is identical 
with the offense of willfully attempting to evade or defeat 
the tax by filing a false and fraudulent return. 

21 With this contention we cannot agree. In one in¬ 
stance, the offense is the filing of the fraudulent re¬ 
turn. In the other, it is the willful attempt to evade or de¬ 
feat the tax. The two are not identical. In the latter, the 
gist of the offense is not the filing of the fraudulent return; 
the gravamen of the charge is the attempt to evade the tax. 
United States v. Smith , D. C., W. D., La., 13 F. 2d 923. Of¬ 
fenses may be entirely distinct in point of law, even though 
they arise out of the same transaction or act. United States 
x*Noveck, 273 U. S. 202. In the annotation in 86 L. ed. 392, 
394, following United States v. Ragen, 314 U. S. 513, 86 L. 
ed. 383, it is said: “The courts appear, however, to have 
taken the position that the crime of attempted evasion of 
taxes is a distinct offense from either the crime of perjury 
or the crime of filing a fraudulent tax return.” 3 It is ap¬ 
parent, also, that Congress in enacting the amendment of 
February 2, 1942, also considered the two offenses sepa¬ 
rate and distinct. “It is well settled that a statute may de¬ 
fine the separate steps in a single transaction as distinct of¬ 
fenses so that the same conduct may furnish the basis for 
separate charges for which separate punishments may be 
imposed.” United States v. Noble, 3 Cir., 155 F. 2d 315, 
318. 

Our conclusion is that the information charged an offense 
under subsection 42 (b) and was properly brought by the 
United States Attorney in the name of the United States. 

Reversed. 

*#••*••*** 


3 See Levin v. United States, 9 Cir., 5 F. 2d 598, cert. den. 269 U. S. 562; 
O’Brien v. United States, 7 Cir., 51 F. 2d 193, cert. den. 284 TT. S. 673; 
Capone v. United States, 7 Cir., 51 F. 2d 609, cert. den. 284 U. S. 669; United 
States v. Miro, 2 Cir., 60 F. 2d 58; Bowles v. United States, D Cir., 73 F. 2d 
772. cert. den. 294 TJ. S. 710; United States v. Capone, 7 Cir., 93 F. 2d 840, 
cert. den. 303 U. S. 651. The O’Brien and Miro cases were disapproved in 
Spies v. United States, 317 U. S. 492, to the extent of their holding that a 
mere willful failure to file a return constituted an attempt to evade. 
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COUNTER-STATEMENT OF THE CASE 

The United States Attorney filed an information in the Mu¬ 
nicipal Court for the District of Columbia (App. 1-6) in three 
counts. 

The material averments of the three counts (App. 1-6) are 
substantially identical except for dates (each relating to a dif¬ 
ferent tax year) and amounts. Each count charges that the 
appellants on the 15th day of April in the years 1943,1944, and 
1945 “did wilfully, knowingly and unlawfully attempt to defeat 
and evade a large part of the income tax due and owing by 
them—to the District of Columbia for the calendar year 
* * * (1) by filing and causing to be filed a false and 

fraudulent income tax return wherein they * * # stated 
their net taxable income for said calendar year was the sum of 
no dollars and that the amount of tax due and owing thereon 
was the sum of no dollars, whereas, as they then and there well 
knew, their net taxable income for the said calendar year was 

U) 
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the sum of * * * (1942: $7,001.38; 1943: $8,535.68; 
1944: $1,998,80) * * * upon which said net taxable in¬ 

come they owed to the District of Columbia an income tax 
of * * * (1942: $80.02; 1943: $103.02; 1944: $19.98) 

* * # ; and (2) by concealing and attempting to conceal 
from the said Assessor * * * the true and correct gross 
income and net taxable income received by them during the 
said calendar year and the sources thereof * * A mo¬ 
tion to quash was duly filed (App. 7). Among the grounds of 
the motion was the claim that the information should not have 
been filed and prosecuted by the Attorney for the United States 
but by the office of the Corporation Counsel. The Municipal 
Court granted the motion, filing a written opinion (App. 8-10). 
The United States appealed to the Municipal Court of Appeals 
for the District of Columbia, and that Court reversed the Mu¬ 
nicipal Court. The Municipal Court of Appeals likewise filed 
an opinion (App. 10-15). 

STATUTES INVOLVED 

District of Columbia Code (1940), 47-1542, Act of July 26, 
1939, 53 Stat. 1105, ch. 367, title II, Sec. 42 (a) as amended 
by Act of February 2,1942,56 Stat. 44, ch. 33, Sec. 1 (m) reads 
as follows: 

(a) Negligence. —Any persons required under this 
chapter to pay any tax, or required by law or regulations 
made under authority thereof to make a return, keep 
any records, or supply information, who fails to pay (or 
collect) such tax, to make such return, to keep such 
records, or supply such information, at the time or times 
required by law or regulations, or who makes a false or 
fraudulent return , shall, upon conviction thereof (in 
addition to other penalties provided by law), be fined 
not more than $300 for each and every such failure or 
violation, and each and every day that such failure con¬ 
tinues shall constitute a separate and distinct offense. 
All prosecutions under this subsection shall be brought 
in the police court of the District (of Columbia) on 
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information by the corporation counsel or one of his 
assistants in the name of the District (of Columbia). 

Note. —The matter included within parentheses appeared In the original 
Act and was deleted by the Amendment of 1942. The matter in italics did 
not appear in the original Act, but was added by the Amendment of 1942. 

District of Columbia Code 1940, 47-1542 (b): 

(b) Willful Violation. —Any person required un¬ 
der this chapter to pay or collect any tax, or required by 
law or regulations made under authority thereof to make 
a return, keep any records, or supply any information, 
for the purpose of this chapter, who willfully refuses to 
pay or collect such tax, to make such returns, to keep 
such records, or to supply such information, or who will¬ 
fully attempts in any manner to defeat or evade the tax 
imposed by this chapter shall, in addition to other penal¬ 
ties provided by law, be guilty of a misdemeanor and 
shall be fined not more than $10,000 or imprisoned for 
not more than one year, or both, together with costs of 
prosecution. 

QUESTION PRESENTED 

The question is whether filing a false and fraudulent income 
tax return with the intent to defeat and evade the tax con¬ 
stitutes an offense under Section 42 (b) of the District of 
Columbia Revenue Act of 1939. 

SUMMARY OP ARGUMENT 

The appellants were charged with willfully attempting to 
defeat and evade their income taxes for the calendar years 1942, 
1943, and 1944, in violation of Section 42 (b) of the District of 
Columbia Revenue Act of 1939, and as a means thereof it was 
alleged that they filed false and fraudulent income tax returns. 
The trial court, which quashed the information, was reversed 
by the Municipal Court of Appeals. In seeking a reversal in 
this Court, the appellants contend generally that Section 42 
(b) no longer includes an attempted evasion by means of filing 
false and fraudulent returns. They contend that Congress, 
when in 1942 it extended Section 42 (a) to cover the filing of 
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false or fraudulent returns, which it punished by a mere money 
penalty, intended to carve this offense out of the already exist¬ 
ing criminal misdemeanor of a willful attempt to evade, pun¬ 
ished in Section 42 (b). 

a. Section 42 (b) of the D. C. Revenue Act of 1939 declares 
to be guilty of a misdemeanor (punished by a fine of not more 
than $10,000, or imprisonment for not more than one year, or 
both, together with costs of prosecution) any person required to 
pay any tax, who willfully attempts in any manner to defeat 
or evade the tax imposed. The information states that the ap¬ 
pellants had received substantial income on which a tax was 
due. It is alleged they willfully attempted to defeat and evade 
a large part of the income tax du$ and owing by (1) filing a false 
and fraudulent return, and (2) by concealing and attempting 
to conceal from the Assessor their true and correct gross income 
and net taxable income. The alleged conduct was thus within 
the ordinary meaning of the language of the section and its 
inclusion is required by the sweeping phrase “in any manner.” 

The section, in terms, punishes a willful refusal to pay the 
tax. An attempt to evade by means of filing a false and fraud¬ 
ulent return is more culpable and offers a greater obstruction 
to the administration of the tax laws. The practical applica¬ 
tion of the statute thus reinforces an interpretation of the sec¬ 
tion in accordance with its ordinary meaning. 

Section 42 (b) has never been amended since the passing of 
the basic act. Section 42 (a) was extended in 1942 to cover the 
filing of false or fraudulent returns. It appears affirmatively 
from the legislative history of the amendment that Congress 
intended to work no change in the penalty provisions. The 
change was, in the language of the Committees in charge of the 
legislation, made “necessary because of the amendment * * * 
which eliminates the requirement of an oath * * The 
change was to provide “simpler” procedure than that necessary 
for perjury, which is prosecuted by indictment, not simpler 
than prosecution for attempted evasion, which is prosecuted by 
information also. 

The offenses under the two sections are not identical, but 
different in their essence, in their constituent elements and in 
their purposes. The requirement of the Spies case, a “willful 
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commission” as a necessary element of attempted evasion, is 
met. An affirmative act is alleged, that of filing a false and 
fraudulent return. 

b. The information also alleges an attempt to evade by 
means of concealing and attempting to conceal from the As¬ 
sessor the appellants’ true gross income and net taxable income 
received. Therefore, whatever the interpretation of Section 
42 (b) there are sufficient allegations to support a conviction, 
under sufficient evidence, of an attempt to evade by means of 
concealing income. These allegations contain the very “con¬ 
cealment of assets or covering up of sources of income” sug¬ 
gested in the Spies case as sufficient to infer affirmative attempt. 

ARGUMENT 

Filing a false and fraudulent income tax return with the intent 
to defeat and evade the tax constitutes an offense under 
Section 42 (b) of the District of Columbia Revenue Act of 
1939 

(a) Appellants contend (1) that the offense of filing a false 
or fraudulent return (which was added in 1942 to Sec. 42 (a) 
of the D. C. Revenue Act of 1939) and the offense alleged in 
the information, attempted evasion under Section 42 (b) by 
means of filing a false and fraudulent return, are identical (Br. 
10 et seq.). (2) Identity being established, an information, 
they assert, could not be brought under Section 42 (b), be¬ 
cause Congress’ plain intent emerges, to provide in Section 
42 (a) a specific penalty for the allegedly identical offense. 
(3) The appellants cite the Spies case for the proposition that 
acts (sic), such as filing a false or fraudulent return, which are 
punishable under Section (a), may not be alleged as means of 
willfully attempting in any manner to evade the tax. (Br. 13 
et seq.). 

1. The plain language of Section 42 and its practical applica¬ 
tion show the offenses are not identical 

As the Municipal Court of Appeals pointed out (App. 14), 
the “plain language” of Section 42 (b) punishing attempted 
evasion “in any manner” compels the conclusion that filing a 
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false and fraudulent return may be alleged as a means of 
attempted evasion. 

In addition, Section 42 (b), in terms, punishes a willful re¬ 
fusal to pay the tax (Appellee’s Br. 2). An attempt to evade 
by means of filing a false or fraudulent return is more culpable 
and offers greater obstruction to the administration of the tax 
laws. The practical application of the statute thus reinforces 
an interpretation in accordance with its ordinary meaning. 

As the Municipal Court of Appeals found, the offenses are 
not identical (App. 15). Under Section 42 (b) the “gist of the 
offense is not the filing of the fraudulent return; the gravamen 
of the charge is the attempt to evade the tax.” Ibid. The of¬ 
fenses under the two sections are not identical but different in 
essence, their constituent elements and in their purposes. 

The following must be shown to warrant conviction of at¬ 
tempted evasion by means of filing a false or fraudulent return: 
(1) A statutory duty to file a return; (2) false and fraudulent 
filing; (3) un-reported net income and a tax due and largely 
unpaid; (4) intent to defeat and evade the tax. Thus as a 
problem of proof there is reference to all the provisions and 
factors relating to exemptions, deductions, and credits. The 
physical elements of the offenses, therefore, are distinct, as 
all that is necessary to show’ under Section 42 (a) are: (1) A 
statutory duty to file and (2) false or fraudulent filing. The 
purpose of 42 (b), of course, is to punish the gravest of offenses 
against the District of Columbia Revenue, attempted evasion 
of tax due. 

The essential problem here is one of statutory construction. 
Appellants’ argument is based in part on opinions involving 
double jeopardy, which are not uniformly helpful. It is con¬ 
ceivable that in actually proving an offense under Section 42 
(a), it could eventuate that all of the facts necessary to a con¬ 
viction under Section 42 (b) could be presented. The fact that 
this might later bar prosecution under Section (b) casts no light 
on the question whether Congress has created, as it may, “sepa¬ 
rate and distinct offenses growing out of the same transaction.” 
See Michener v. United States, 157 F. (2d) 616, 619 (C. C. A. 
8th 1946). 
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2. The legislative history of the amendment to Section 42 
shows Congress intended to work no change in the penalty 
provisions 

Section 42 (b) has never been amended since passage of 
the D. C. Revenue Act of 1939. 1 

H. R. 3689, 77th Cong., 1st Session, subsection (5), proposed 
the amendment to Sec. 42 (a) which later was enacted in 1942. 
House Report 182 (March 4, 1941) accompanying H. R. 3689, 
at p. 4, commented on the proposed amendment as follows: 

Subsection (r) amends section 42 (a) of the act by 
including among those persons subject to the penalties 
therein, provided any person “who makes a false or 
fraudulent return.” This charge is necessary because of 
the amendment provided by subsection (i) of section 1 
of the bill which eliminates the requirement of an oath 
in the case of returns of individuals. 

H. R. 3689, however, was not enacted into law. 

H. R. 5591, 77th Cong., 2d Sess., which was enacted in 1942, 
amended sec. 42 (a) to make it read as it now appears. Senate 
Report 936, which accompanied H. R. 5591 contains the follow¬ 
ing statement of purpose: 

It is the primary purpose of the bill to correct minor 
deficiencies and improve the administration of the Dis¬ 
trict of Columbia Income Tax Act. * # * The re¬ 
quirement of an affidavit to the matters contained in 
individual returns is eliminated, and the penalty provi¬ 
sion is extended to include the filing of false returns. 

In reporting the bill on the floor of the Senate, Senator Burton 
made the following statement: 

1 Prior to 1939 there was, of course, no personal income tax law in the 
District of Columbia. In that year a District of Columbia tax study, printed 
as a House document, reviewed the tax structure of the District and recom¬ 
mended. among other things, legislation imposing a personal income tax. 
H. R. Doc. No. 10$, 76th Cong., 1st sess. (1039). Section 43 of the proposed 
legislation, entitled “Penalties,'” proposed the penalties which later were 
incorporated without change except as to section references, in H. R. 6577, 
the basic tax act adopted in 1939, 53 Stat. 10S5, as Sec. 42. House Report 
808, 76th Cong., 1st Sess., which accompanied H. R. 6577, contains no ref¬ 
erence to Sec. 42, nor was Sec. 42 mentioned in the debate which preceded 
passage of H. R. 6577. 84 Cong. Rec. 7020, et seq. 
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I have been asked by the chairman of the District of 
Columbia Committee * * * (Senator McCarran) 
* * * to state briefly in his absence the purpose of 
the bill. # * * The purpose is to correct several 
minor deficiencies and to improve the administration of 
the tax act. * # # 

The requirement of an affidavit to the tax return is 
removed, but there is inserted a penalty for making a 
false return which is a little simpler procedure * * * 

I believe the bill simply provides a corrected form of 
Income Tax Act for the District. 

It is submitted that Congress expressly and completely stated 
its intent in amending Section 42 (a), and this expression de¬ 
termines the question on appeal. It has been noted that having 
postulated identity, the appellants proceed to consider the 
statements of Congressmen in charge of the amendatory act. 
At this point appellants argue that Congress’ intent emerges 
plainly (Appellants’ Br. 9, 6 et seq.). 

This intent was, in adding to subsection (a) to change sub¬ 
section (b) by implication. The steps in argument are as fol¬ 
lows: Congress had to meet a new situation, created by the 
removal of the requirement of an oath. They met this situation 
by (1) creating a new offense, to replace perjury, containing 
criminal elements different from those of perjury (and these 
elements of the new offense are identical with those charged in 
the instant information (Br. 10); (2) providing different pun¬ 
ishment for the new offense, much less than that for perjury and 
much less than that provided under subsection (b). It will be 
observed here that appellants start this argument by referring 
to the expressed intent of the legislature. Once having done so, 
they disregard it. 

It appears affirmatively from the legislative history of the 
amendment that Congress intended to work no change in the 
penalty provisions but only to provide “simpler procedure”— 
simpler, not than prosecution for willful evasion which is prose¬ 
cuted by information also, but simpler than the procedure 
necessary for prosecution of perjury which is prosecuted by 
indictment. 
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It has been pointed out previously (Br. 6) that the penalty 
argument of appellants leads to manifest absurdities. It would 
result that a willful omission to file a return would be subject 
to the greater penalty, whereas a willful attempt to defeat the 
tax by filing a false return would be subject only to a maximum 
fine of three hundred dollars. One who files a correct return and 
willfully refuses to pay is likewise subject to the greater penalty, 
whereas one who willfully deceived an overworked assessor as 
to his obligation to pay is subject only to the fine. 

The filing of a false statement is one of the most effective of 
methods of defeating the tax. To say without clear evidence 
the legislature intended it should be subject to the least penalty, 
is a complete misapplication of the rules of statutory con¬ 
struction. 

3. In the administration of the Federal Internal Revenue a 
false return may be the means of attempted evasion 

The Federal Income Tax law is analogous in its penalty 
sections to the District of Columbia law. The penalty sections 
of the Federal law as they now exist are as follows: 

26U.S. C. 145 (a) (b) (c): 

(a) Failure to file returns, submit information, or pay 
tax. Any person required under this chapter to pay any 
estimated tax or tax, or required by law or regulations 
made under authority thereof to make a return or dec¬ 
laration, keep any records, or supply any information, 
for the purposes of the computation, assessment, or col¬ 
lection of any estimated tax or tax imposed by this chap¬ 
ter, who willfully fails to pay such estimated tax or tax, 
make such return or declaration, keep such records, or 
supply such information, at the time or times required 
by law or regulations, shall, in addition to other penalties 
provided by law, be guilty of a misdemeanor and, upon 
conviction thereof, be fined not more than $10,000, or 
imprisoned for not more than one year, or both, together 
with the costs of prosecution. 

(b) Failure to collect and pay over tax, or attempt 
to defeat or evade tax. Any person required under 
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this chapter to collect, account for, and pay over any 
tax imposed by this chapter, who willfully fails to col¬ 
lect or truthfully account for and pay over such tax, and 
any person who willfully attempts in any manner to 
evade or defeat any tax imposed by this chapter or the 
payment thereof, shall, in addition to other penalties 
provided by law, be guilty of a felony and, upon convic¬ 
tion thereof, be fined not more than $10,000, or im¬ 
prisoned for not more than five years, or both, together 
with the costs of prosecution. 

(c) Any individual who willfully makes and sub¬ 
scribes a return which he does not believe to be true and 
correct as to every material matter, shall be guilty of a 
felony, and, upon conviction thereof, shall be subject to 
the penalties prescribed for perjury in section 125 of the 
Criminal Code. 

Section 145 (c) was added by the Revenue Act of 1942, Sec. 
136, 56 Stat. 836. Prior thereto, Federal returns were required 
to be under oath and punishable, if false, under the perjury 
statute. 18 U. S. C. Sec. 231. 

26U.S.C.Sec.3616 (a): 

Whenever any person * * * delivers or discloses 

to the collector or deputy any false or fraudulent list, 
return, account, or statement, with intent to defeat or 
evade the valuation, enumeration, or assessment in¬ 
tended to be made; * * * he shall be fined not ex¬ 
ceeding $1,000, or be imprisoned not exceeding one year, 
or both, at the discretion of the court, with costs of 
prosecution. 

It will be noted that Section 145 (a) relates to omissions, as 
does Section 42 (a), with the difference that in Federal law the 
omissions must be willful. Section 145 (b) has the same lan¬ 
guage as to attempts to evade as does Section 42 (b). Section 
145 (a) offenses are misdemeanors whereas section 145 (b) 
offenses are felonies. 

In the administration of the Federal law it has never been 
questioned that the filing of a false return might be the means 
of committing the greater offense of attempted evasion. Ex- 
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amples, without discussion, may be found in Heindel v. United 
States, 150 F. (2d) 493 (C. C. A. 6th, 1945); Rose v. United 
States, 128 F. (2d) 622 (C. C. A. 10th, 1942), cert, denied 317 
U. S. 651 (1942); United States v. Troy, 293 U. S. 58 (1934). 
In Murray v. United States, 117 F. (2d) 40, 43 (C. C. A. 8th, 
1941) it was held that a failure to include income in a return 
constitutes an attempt to evade. In Guzik v. United States, 
54 F. (2d) 618, 619 (C. C. A. 7th, 1931), cert, denied 285 U. S. 
545 (1932), it was said that “The crime (of willful attempt to 
evade taxes) is complete when the violator has, as in this in¬ 
stance, knowingly and willfully filed fraudulent returns with 
intent to evade and defeat a part or all of the taxes.” In United 
States v. Schenck, 126 F. (2d) 702, 704 (C. C. A. 2nd, 1942) it 
was said that “The crime defined in 26 U. S. C. A. Int. Rev. 
Code, Sec. 145 (b) may be committed by making fraudulent’ 
deductions from the gross income reported as well as by fraudu¬ 
lently failing to report income received.” 

Heindel v. United States, 150 F. (2d) 493, 496 (C. C. A. 6th, 
1945) involved a prosecution for attempting to evade taxes in 
violation of Section 145 (b) by filing a false return partially 
omitting income received. An instruction that filing a false 
return with intent to evade or defeat all or part of the tax might 
constitute the means of committing the offense of a willful at¬ 
tempt to evade or defeat the tax was commented upon as proper 
by the appellate court. It will be noted that all these instances 
could have been prosecuted as merely false and fraudulent 
returns under Sec. 3616, supra. 

Spies v. United States, 317 U. S. 492 (1943) involved prosecu¬ 
tion under Sec. 145 (b) for willful attempt to evade federal in¬ 
come taxes and the means alleged was willful failure to make a 
return. Willful failure to make a return is itself punishable 
under Sec. 145 (a) as a misdemeanor. The trial court instructed 
the jury they could find the defendant guilty on the basis of 
willful failure to file, if the evidence warranted such a finding. 
This was held error. The Court said: 

A felony may, and frequently does, include lesser 
offenses in combination either with each other or with 
other elements. We think it clear that this felony might 
include one or several of the other offenses against the 
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revenue laws. But it would be unusual and we would 
not readily assume that Congress by the felony defined 
in § 145 (b) meant no more than the same derelictions 
it had just defined in § 145 (a) as a misdemeanor [317 
U. S. at 497]. 

The difference between the two offenses, it seems to 
us, is found in the affirmative action implied from the 
term “attempt”, as used in the felony subsection. It is 
not necessary to involve this subject with the complexi¬ 
ties of the common-law “attempt.” The attempt made 
criminal by this statute does not consist of conduct that 
would culminate in a more serious crime but for some 
impossibility of completion or interruption or frustra¬ 
tion. This is an independent crime, complete in its most 
serious form when the attempt is complete, and nothing 
is added to its criminality by success or consummation, 
as would be the case, say, of attempted murder. Al¬ 
though the attempt succeed in evading tax, there is no 
criminal offense of that kind, and the prosecution can 
be only for the attempt. We think that in employing 
the terminology of attempt to embrace the gravest of 
offenses against the revenues, Congress intended some 
willful commission in addition to the willful omissions 
that make up the list of misdemeanors. Willful but 
passive neglect of the statutory duty may constitute the 
lesser offense, but to combine with it a willful and posi¬ 
tive attempt to evade tax in any manner or to defeat it 
by any means lifts the offense to the degree of felony 
(498-9). 

Congress did not define or limit the methods by which 
a willful attempt to defeat and evade might be accom¬ 
plished and perhaps did not define lest its effort to do so 
result in some unexpected limitation. Nor would we by 
definition construct the scope of the Congressional pro¬ 
vision that it may be accomplished “in any manner.” 
By way of illustration, and not by way of limitation, we 
would think affirmative willful attempt may be inferred 
from conduct such as keeping a double set of books, mak¬ 
ing false entries or alterations, or false invoices or docu- 
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ments, destruction of books or records, concealment of 
assets or covering up sources of income, handling of one’s 
affairs to avoid making the records usual in transactions 
of the kind, and any conduct, the likely effect of which 
would be to mislead or to conceal. If the tax-evasion 
motive plays any part in such conduct the offense may 
be made out even though the conduct may also serve 
other purposes such as concealment of other crime.” 

The Spies case overruled O'Brien v. United States, 51 F. (2d) 
193 (C. C. A. 7th, 1931), and Miro v. United States, 60 F. (2d) 
58 (C. C. A. 2d, 1932), but did not mention the precedents which 
had established that a mere false return might constitute an 
attempt to evade the tax. The case of Heindel v. United 
States, 150 F. (2d) 493, approving an instruction that a false 
return might constitute an attempt to evade, was decided in 
1945, two years subsequent to the Spies case and indicates that 
the federal courts have no difficulty in distinguishing willful 
omission to file from the affirmative act of filing a false return. 

(b) The information also alleges an attempt to evade by 
means of concealing and attempting to conceal from the As¬ 
sessor the appellants’ true gross income and net taxable in¬ 
come received. Therefore, whatever the interpretation of Sec¬ 
tion 42 (b) there are sufficient allegations to support a convic¬ 
tion, under sufficient evidence, of an attempt to evade by means 
of concealing income. These allegations contain the very “con¬ 
cealment of assets or covering up of sources of income” sug¬ 
gested in the Spies case as sufficient to infer affirmative attempt. 

CONCLUSION 

The information herein stated that the appellants did file a 
return in which they falsely stated they had no net taxable 
income and no tax liability, and that they did conceal from the 
tax authorities their true income. These are affirmative acts 
which, taken according to their natural import, afford grounds 
to infer a willful attempt to evade and defeat personal income 
taxes owed by appellants. The false return, while itself pun¬ 
ishable as a lesser and distinct offense, was the means of com¬ 
mitting the greater offense. The penalty sections, 42 (a) and 
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42 (b) read together with the amendment of 1942, show no ir¬ 
reconcilable conflict and the legislative history indicates no 
Congressional intent to exclude false returns as a means of 
committing a willful attempt to evade taxes. To impute such 
an intent in the absence of positive evidence thereof, and in the 
face of positive evidence that the only purpose was to supply a 
sanction to substitute for the abolished oath, is unreasonable 
and produces inconsistent results in the practical application 
of the statute. 

Therefore, the appellee contends that the decision of the 
Municipal Court of Appeals should be sustained. 

Respectfully submitted. 

George Morris Fay, 

United States Attorney. 

John P. Burke, 

Assistant United States Attorney. 

Sidney S. Sachs, 

Assistant United States Attorney. 

John D. Lane, 

Assistant United States Attorney. 
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